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The mechanism of determining class membership is the most critical and 
controversial problem in the reform of multi-party litigation. From the perspective of 
theoretical research, comparative study and empirical research, this thesis seeks to 
analyze the advantages and disadvantages of existing mechanism in most popular 
forms of multi-party litigation, as well as the development tend in the long run. With 
different reform paths proposed by academic circles on China’s representative action 
system, the thesis aims to discuss three possible schemes on the mechanism of 
determining class membership which could be adopted in further multi-party litigation 
in China. In the course of progressive reform, a trinity and functional 
complementation mechanism of determining class membership would be warranted. 
The thesis is divided into 5 chapters in addition to the preface and conclusion. 
The first chapter introduces the definition of multi-party litigation and its 
enforcement in popular countries briefly, and then analyzes the legal procedure of 
class forming in multi-party litigation, among which the mechanism of determining 
class membership is of great significance to the multi-party litigation. 
The second chapter introduces the specific procedure of determining class 
membership in opt-in multi-party litigation taking England as a classic example, and 
the enforcement of opt-in mechanism in other countries such as Swedish. The 
theoretical foundation and procedure value of opt-in mechanism can be identified 
from three aspects as following: right of disposition, case management and expansion 
of res judicata. There are dilemmas in motivation, efficiency and cost in the running 
of opt-in mechanism from empirical study. 
The third chapter sketches the development venation of opt-out mechanism from 
the first-generation characterized by America, to the second-generation characterized 
by Australia and Canada. The opt-out mechanism establishes a detente with traditional 
procedural theories by notice and right of opt-out, justifiability of representatives, and 
authority intervention by court.  
The fourth chapter introduces and comments on dilemmas of opt-out mechanism 
and the response of multi-party litigation practice to these dilemmas from the 
perspective of European Commission, as well as reasonableness of opt-out 














mechanism. In England, there may be a new opt-out mechanism of the 
third-generation; besides, Hong Kong would introduce the collective action system 
starting from opt-out mechanism. The author puts forward that opt-out mechanism 
would be dominant one in further mechanism of determining class membership in 
multi-party litigation.  
The last chapter focuses on the representative action system in china, including 
nature identification, practice and its true reasons. It is considered from the law 
concerned that the mechanism of determining class membership in China’s 
representative action is essentially opt-in mechanism. Referring to the main arguments 
on the reform of representative action proposed by academic circles, there are several 
possible programs on the mechanism of determining class membership in China’s 
further multi-part litigation, among which a composition with opt-in, opt-out, and 
mandatory mechanism is the most rational choice. 
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决的约束，无疑是设计集团诉讼制度时 关键，可能也 富有争议的问题。⑤ 
相较而言，我国 1991 年《民事诉讼法》确立的代表人诉讼制度在现时的制
                                                        
① 段文波.日美现代型诉讼比较[J].社会科学研究,2007,(1):101. 
② [日]小岛武司.诉讼制度改革的法理与实证[M].陈刚,等译,北京:法律出版社,2001.43. 
③  HANS-W. MICKLITZ, ASTRID STADLER. The Development of Collective Legal Actions in Europe, 





⑤ OLRC Report, 467. 转引自 RACHAEL MULHERON. The Class Action in Common Law Legal Systems: a 
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